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商业方法可专利性的排斥态度。由于 State Street Bank 案确立的“实用、
具体、有型结果”的审查标准，美国产业界在过去的十年被泛滥而劣质的





































With the development of computer technology and 
American economic structure, the U.S.A. changed its 
attitude to business method patent(BMP). For the "useful, 
concrete and tangible result" test, American Industry has 
been troubled by a large amount of junk BMPs. The Supreme 
Court reversed the trend through Bilski and Prometheus.  
The research and extensive discussions caused by the 
evolution of American business method patentability never 
stops. 
After an introduction to the fundamental theories of BMP, 
the paper, against the classic precedents from American 
courts, concludes the evolution of American patentability 
of business method and makes a future prospect. Finally, 
it borrows the experience from the U.S.A. to discuss the 
impact and countermeasures of American BMP on China. 
The first chapter is a brief introduction to the 
protection of American BMP, including the definition of 
business method and analysis of American patent law. This 
chapter also introduces the classification and 
characteristics of BMP. 
The second chapter is the historical evolution of 
American BMP standard. And the history is divided into 
three historical eras: the business method exception era, 
the blowout period of BMP, post-Bilski era. This chapter 
introduces and analyzes the classic precedents, and gives 














The third chapter is the impact and countermeasures 
of American BMP on China. According to the law and the 
manual of patent examining procedure, this chapter 
discusses the patentability of BMP in China. Borrowing the 
experiences of American BMP examining, the chapter also 
analyzes how the American BMPs affect China and the 
position and countermeasures of China. 
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第一章   美国商业方法专利保护概述  
第一节   商业方法专利的概念  
一、商业方法的概念界定  
“所谓商业方法 ,系指为处理或解决商业经济活动或事务而 (由人类





















                                                 

































of Nature）、物理现象（Physical Phenomena）和抽象概念（Abstract Ideas）” 
①。 高法院认为这三个例外主题“不能被授予专利权，因为它们是科技
工作的基本工具” ②  ，“否则，专利权将会成为这些科学原理未来应用




                                                 
① Bi l sk i  v .  Kappos,  130  S.Ct.  3218,  3225,  177  L.Ed.2d  792 (2010).  
② Got t scha lk  v .  Benson,  409  U.S .  63,  67, 93  S.Ct. 253,34  L.Ed.2d  273(1972).  
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领域的数据处理。①    






除了 Class 705 以外，还有很多其他分类承担了商业方法专利的申请，
比如教学方法属于 Class 434（Education and Demonstration），游戏方
法属于 Class 273（Amusement Devices, Games）。 
商业方法专利的申请根据其所属技术领域的不同，可能属于不同的审










                                                 
① Wy nn W.  Coggins, Pr io r  Ar t  in  t he  F ie ld  o f  Bus iness  Method  Pa ten t s  -  When  i s  an  
E lec t ron ic  Document  a  P r in ted  Pub l i ca[EB/OL].  







































业方法专利涉诉率是一般化学专利的 14 倍。③  究其原因，商业方法保护
范围广泛，外延模糊，给专利钓鱼提供了操作空间。而互联网出现，使得
                                                 
① Bi l sk i  v .  Kappos,130  S.Ct.  3218 ,  3225 ,  177  L .Ed .2d  792  (2010) .  
② 刘孔中 .软件相关发明专利保护 [M].北京 :知识产权出版社 ,2001:107-108 
③ James  Bessen  and  Michae l  J .  Meure r,  The  Pr iva te  Cos t s  o f  Pa ten t  L i t iga t ion,(Boston  













Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
